








TYPE OF CASE:

CASE NUMBER:

LPA HEARING DATE:

LPA HEARING TIME:

Town of Fort Myers Beach

COMMUNITY DEVELOPMENT DEPARTMENT
STAFF REPORT

Conventional Rezoning
REZ2012-0001
September 11, 2012

9:00 AM

. APPLICATION SUMMARY

Applicant:

Request:

Subject property:

Physical Address:

STRAP #:

FLU:

Zoning:

Current use(s):

Marylu Czulewicz

Rezone 0.126 acres from Residential Multifamily (RM)
to Commercial Boulevard (CB).

Lot 2, Block D, of that certain subdivision known as
Seagrape, according to the public records of Lee County,
Florida, Plat Book 4, Page 17.

110 Mango Street

19-46-24-W3-0120D.0020

Mixed Residential (Platted Overlay)

Residential Multifamily (RM)

Restaurant

Adjacent zoning and land uses:

North:

South:

RESIDENTIAL  MULTIFAMILY (RM), single-family
residence, Mixed Residential (Platted Overlay)

COMMERCIAL BOULEVARD (CB), Beach Connection
retail store, Boulevard
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East: INSTITUTIONAL, grass parking for Chapel by the Sea,
Mixed Residential and Boulevard

West: Mango  Street, then COMMERCIAL PLANNED

DEVELOPMENT (CPD), parking lot, Mixed Residential
and Boulevard

1. BACKGROUND AND ANALYSIS

Background:

The subject property was originally developed in 1927 as a 400 square foot
residential cottage. The applicant purchased the subject property in December
1988, prior to the incorporation of the Town of Fort Myers Beach. When the
applicant purchased the property, Lee County records indicate that the property
was zoned Commercial (C-1). A search of older Lee County zoning records indicate
that it was Business Use (BU-1) dating back to at least 1974. BU-1 was converted to
C-1in the mid-1970s. Commercial use of the property has been ongoing since before
the adoption of the Town’s Comprehensive Plan and the Official Zoning Map.

In 1997, the property owner applied to Lee County for a use permit for the “Mango
Street Café” at 110 Mango, but that application was not completed and subsequently
expired. In 2001, Lee County issued a use permit on behalf of the Town to the
“Heavenly Biscuit” restaurant. The “Monkey Tree” restaurant received a use permit
in 2004. The applicant indicates that she operated the property as a beauty salon
“Shape Rattle & Roll” and later “MaryLu’s Hair Salon” prior to 2001. These
commercial uses were not obvious from an analysis of aerial photographs that were
used in the development of the interim and official zoning maps, and therefore the
property was included in the Mixed Residential category on the Future Land Use
Map, and the Residential Multi-family district on the Zoning maps. The property
owner did not object to these classifications during the legally noticed period for
comment on the zoning maps.

In 2006, the Town’s Department of Community Development applied for a Town-
initiated rezoning of the property from RM to CB to return the property to its
previous commercial zoning prior to the adoption of the Official Zoning Map in
2004. A copy of the Staff Report for FMBDCI2006-0001 is attached hereto as Exhibit
D. The LPA heard the case on April 18, 2006 and unanimously recommended
approval of the request (5-0, 2 members had excused absences) in LPA Resolution
2006-05, attached as Exhibit E. Town Council then heard the request on May 8, 2006
(minutes attached as Exhibit G) and voted unanimously (4-0, Councilmember
Meador abstaining) to deny the requested rezoning in Resolution 06-03, attached as
Exhibit F. The subject property owner then sued the Town for declaratory relief,
substantive due process violation, and intentional discrimination in the Circuit
Court of the Twentieth Judicial Court in and for Lee County, Florida, as Civil Action
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06-CA-002298. The case was mediated and then settled, (settlement agreement
attached as Exhibit H) with the town paying the plaintiff $8,500 and agreeing to
waive the application fee for a Commercial Planned Development (CPD), if said CPD
was applied for within 6 months of the settlement on November 19, 2007. The
applicant did not file the intended CPD rezoning request within 6 months, but has
asked that the fee for the requested rezoning to Commercial Boulevard (CB) be
waived instead (waiver request attached as Exhibit I). This fee waiver request is
counter to the wording in the settlement, which said “if a complete application is not
submitted within this timeframe, the Town’s waiver of application fee(s) set forth in
this paragraph 3(b) shall be null and void and of no effect.” However, it should be
noted that this request is substantially similar to the Town-initiated request of
FMBDCI2006-0001 that was processed with no charge to the property owner.

Analysis:

As previously stated, the subject property was previously zoned Commercial (C-1)
during the 1970s, 1980s and 1990s, and was changed to the existing Residential
Multi-family (RM) during the adoption of the Official Zoning Map in 2004. The
change was made based on assessment of aerial photography that erroneously
indicated that the cottage-like structure was being used as residential, when, in fact,
it had been home to commercial uses for several years prior to the adoption of the
Official Zoning Map on May 17, 2004. The requested rezoning would reinstate
commercial zoning on the property to legitimize the existing non-conforming
commercial use of the property. The CB zoning district specifies that any future
increase in commercial intensity would require a rezoning to CPD.

Comprehensive Plan Policy 4-B-4 “Mixed Residential” includes designated older
subdivisions with mixed housing types on smaller lots, newer high-rise buildings, and
mobile home and RV parks. The Mixed Residential category will ensure that Fort Myers
Beach retains a variety of neighborhoods and housing types. For new development, the
maximum density is 6 dwelling units per acre (except where the Future Land Use
Map’s “platted overlay” indicates a maximum density of 10 units per acre for legally
existing dwelling units). Commercial activities are limited to lower-impact uses such as
offices, motels, churches, and public uses, and must be sensitive to nearby residential
uses, complement any adjoining commercial uses, contribute to the public realm as
described in the Comprehensive Plan, and meet the design concepts of the plan and the
Land Development Code. These qualities and overall consistency with the
comprehensive plan shall be evaluated by the town through the planned development
rezoning process. Non-residential uses (including motels and churches) now comprise
7.9% of the land in this category, and this percentage shall not exceed 12%.

During the recent review of FMBDCI2012-0001, the applicant provided an updated
calculation that 8.1% of the Mixed Residential category is currently being used for
non-residential land uses. With the addition of the subject 0.126 acres to be added
to the computation of non-residential land uses, there is still approximately 23 acres
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remaining available for non-residential land uses in the Mixed Residential category
before the 12% cap is reached.

Policy 4-C-3 iii. states that in the “Mixed Residential” category, commercial uses are
limited to lower-impact uses such as offices, motels, and public uses, and must be
sensitive to nearby residential uses, complement any adjoining commercial uses,
contribute to the public realm as described in the comprehensive plan, and meet the
design concepts of the plan and the Land Development Code. Landowners may seek
commercial rezoning only through the planned development process.

The net effect of a rezoning to Commercial Boulevard is only to legitimize the
existing commercial use of the property. No expansion of use is permitted in CB,
which LDC Sec. 34-701 states is to provide standards for existing commercial uses
and certain other uses along those portions of Estero Boulevard where the
“Boulevard” classification of the Fort Myers Beach Comprehensive Plan promotes a
mixed-use development pattern. LDC Sec. 34-702(a) goes on to say that the
regulations in this subdivision apply to the continued use of existing buildings and
structures for allowable uses as defined in Sec. 34-703 on all properties zoned CB.
The subject property is not located in the Boulevard FLUM category, but is adjacent
to that category and is only 1 lot removed from Estero Boulevard. The existing
commercial use of the property by “Heavenly Biscuit” is currently a non-conforming
use in the RM district, which would be remedied by a rezoning to CB.

Findings and Conclusions:

In reaching its decision, LDC Sec. 34-85(2) states that Town Council should consider
the following, whenever applicable:

a. Whether there exists an error or ambiguity which must be corrected.
During the previous rezoning case (FMBDCI2006-0001), it was
acknowledged that a mistake was made in down-zoning the property from
Commercial (C-1) to Residential Multi-family (RM). The proposed rezoning
would resolve that mistake.

b. Whether there exist changed or changing conditions which make approval of
the request appropriate.

While it is not a changed or changing condition, a commercial use has existed
on the property for more than a decade, with Heavenly Biscuit being the
current restaurant use on the property.

c. The impact of a proposed change on the intent of this chapter.

There will be no impact to Chapter 34 of the LDC. The request is to legitimize
and existing nonconforming use, and restore a limited commercial zoning
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category to a property that was previously Commercial (C-1) under Lee
County regulations, up until 2004.

Whether the request is consistent with the goals, objectives, policies, and intent,
and with the densities, intensities, and general uses as set forth in the Fort
Myers Beach Comprehensive Plan.

As stated in the discussion above, the request is consistent with
Comprehensive Plan Policies 4-B-4 and 4-C-3 iii.

Whether the request meets or exceeds all performance and locational
standards set forth for the proposed use.

The request meets or exceeds all performance and locational standards,
except the connection separation standards of LDC Table 10-1.
Approximately 118 feet is provided where 125 feet is required, but this is an
existing access point that has been in place for decades.

Whether urban services are, or will be, available and adequate to serve a
proposed land use change.

The restaurant is an existing use, therefore no additional urban services are
needed to serve the proposed/existing use.

Whether the request will protect, conserve, or preserve environmentally critical
areas and natural resources.

The request is to legitimize and existing use, and therefore will not affect
environmentally critical areas and/or natural resources.

Whether the request will be compatible with existing or planned uses and not
cause damage, hazard, nuisance, or other detriment to persons or property.

The request is compatible with existing property uses and will not cause
damage, hazard, nuisance or other detriment to persons or property.

Whether the location of the request places an undue burden upon existing
transportation or other services and facilities and will be served by streets with
the capacity to carry traffic generated by the development.

No additional impact will be created by legitimizing the existing
nonconforming use of a restaurant on the subject property.
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1. RECOMMENDATION

Staff concludes that the request is consistent with the goals, objectives, policies and
intent, and with the densities, intensities and general uses set forth in the Fort
Myers Beach Comprehensive Plan. The request is compatible with existing property
uses and will not cause damage, hazard, nuisance or other detriment to persons or
property. The proposed rezoning will bring the existing use into compliance with
the requested zoning district and rectify the inconsistency with the prior zoning.
Staff recommends APPROVAL of the requested fee waiver to rectify the zoning
inconsistency caused by the Town at the time of the Official Zoning Map in 2004.
Therefore, staff recommends APPROVAL of the requested rezoning from RM to CB.

V. CONCLUSION

Staff recommends APPROVAL of the request to rezone the subject property (0.126
acres) from Residential Multifamily (RM) to Commercial Boulevard (CB) to allow
inclusion of a previously existing commercial use within an existing adjacent limited
commercial zoning district.

Exhibits:

A —Zoning Map

B — Future Land Use Map

C — Seagrape Subdivision Plat (Plat Book 4 Page 17)

D — FMBDCI2006-0001 Staff Report

E — LPA Resolution 2006-05

F — Town Council Resolution 06-03

G — Minutes of May 8th, 2006 Town Council meeting

H — Settlement agreement

| — Request for waiver of application fee and boundary survey
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Exhibit A

Zoning Map

Orange indicates Residential Multifamily (RM)
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Exhibit B

Future Land Use Map

Town of Fort Myers Beach
Legend

H I e
F B CityLimits - Mixed Residential
| O E

Platted Overlay - Pedestrian Commercial

~ | Boulevard Recreation
‘ Low Density | | Tidal Water

Wetlands
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ever had against the Town, and she hereby agrees to defend entirely at her own expense and to
fully reimburse and forever hold harmless the Town from any and all causes of action, claims or
demands that may be brought by anyone to whom Czulewicz has assigned, sold, subrogated,
transferred or conveyed any causes of action, claims or demands, whether they are asserted by
third-party. complaint, cross-claim or otherwise, or whether they are asserted for indemnity,
contribution or otherwise.

8. Waiver of Term, Provision or Condition: The waiver by either Party of a violation of
any provision of this Agreement by any other Party shall not operate or be interpreted as a
waiver of any later violation of that provision or any other provision.

9. Binding Effect of Agreement: The rights and obligations of the Parties under this
Agreement shall inure to the benefit of and shall be binding upon their heirs, successors, and
assigns, subject to the provisions of Paragraph 8 above.

10. Modifications: This Agreement may not be altered, amended, modified, or terminated
except by a writing executed by the Parties and/or their authorized representatives.

11. Voluntary Execution: The Parties acknowledge that they have either been represented
by legal counsel of their own choice or had the opportunity to be represented by legal counsel
throughout all negotiations which preceded the execution of this Agreement, have signed this
Agreement having had the benefit of the advice of such legal counsel or after being given the
opportunity to seek advice of legal counsel, and knowingly and voluntarily, of their own free will
without any duress, being fully informed and after due thought, accepted the terms of and signed
this Agreement of their own free will.

12. Drafting: This Agreement shall be construed without regard to any' presumption or other
rule requiring construction against the party who caused it to be drafted.

13. Entire Agreement: The Parties represent and acknowledge that in executing this
Agreement, that she or it does not rely and has not relied upon any representation or statement
made by any party or the agents, representatives or attorneys of any other party with regard to the
subject matter, basis or effect of this Settlement Agreement and General Release or otherwise.
The Parties agree that this written Agreement constitutes the entire agreement between them.

14. Authorization: Czulewicz and the Town each represent and warrant that the individuals
executing this Agreement are authorized to do so.

15. Governing Law: This Agreement is made and entered into in the State of Florida and
shall be interpreted, construed, and enforced in accordance with the laws of the State of Florida
and before the federal or state courts located in Florida.

16. Severability: To the extent that any provisions of this Settlement Agreement and
General Release shall be deemed by any court to be unenforceable, such provision shall be
deemed modified or omitted to the extent necessary to make the remaining provisions
enforceable.



17. Original Agreement: This Agreement may be executed by the Parties in separate
counterparts, each of which may be deemed to constitute an original.

18. Breach of Agreement: In the event it is necessary for any Party to retain the services of
an attorney or to initiate legal proceedings to enforce the terms of this Agreement, the prevailing
party or parties shall be entitled to recover from the non-prevailing party or parties, all costs of
such enforcement, including reasonable attorney’s fees and including trial and appellate
proceedings. '

IN WITNESS WHEREOF, and intending to be legally bound by the terms of this
Agreement, the Parties have executed the foregoing SETTLEMENT AGREEMENT AND
GENERAL RELEASE on the dates set forth below:

//ﬁﬁﬂ//{) é’u/m&\ﬂg j1-19~07
4 ~

/Marylu Lulewicz Date

Town of/ngrt Myers Beach
S

By jé@ﬁ:{w Cf;; %K/;’u{ 1907

Date

Its._ /" /4 (14 &



Town of Fort Myers Beach
Department of Community Development
i T TRL PR T
3

Zoning Division

Application for Waiver of Submittal Requirements

Submit a request for waiver of submittal requirements prior to submitting an
application for public hearing or administrative action. Requesting a waiver of
submittal requirements simultaneously with an application may delay your
application. The request and the director’s response will become part of the
application file.

Waiver is requested for items required for:

Public Hearing Administrative Action
____General Requirements _____General Requirements
DRI _____Planned Dev. Amendment
____ Planned Development ___Commercial Antenna
__¥__Conventional Rezoning _____Consumption on Premises
____ Special Exception ____ Forced Relocation of a Business
_____Variance ____Interpretation of LDC
_____Appeal ] _____Minimum Use Determination
___ Other ____Setback Variance

' Other

|

Name of Project: //0 #IpOL0 =7

Applicant: /IPRY 2L C 2014 @1e

LeePA STRAP Number(s): 7 —%4 — 2%~ W3- © 120 - P, 00 20
Street address: )0 manNEo €7

Phone Number: . ) , E-mail:
239 L9 u¥7 T MBRYFITT @ EmBARRMAIL + om
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N

Specific requirements from which waiver is sought

Section Number o Requirement

‘ 2‘%»1.0'@%(?35 (7> ﬁﬂ/ﬁnmw/u @r/ﬂx/?/

Ny

Scope of project and reasons for request

Explain the nature of the project and give reasons why you think specific

~ requirements are inapplicable or otherwise should be waived.

7)) Bowomwn Hés Arza) 1)5zd A COMMEBCIAL

Y i Pusckasih) [150€)

(s£& INT? oo’ 1 sTTLe. )f/a—-ﬂ“b v

@ A5 pgr  SSTILLmg Il DD RECOEST L0 AL

P

SR TTTD BT APPPRACTLY — £OS ] |

Poopvseg OF O ORLIWAL soROR _13Y Fmb

ow_eronwems zew s, FRem CI To RN

() FHE Joss oF CPD FROD LY CATLON

2 TRE Diswi OF FmB T CorhELT TREIA  TLADR ~

continue

I hereby state that the information provided above is accurate to thebestof my P,&SBR)
knowledge. Irecognize that if my project changes from what is described above 2
approval of this waiver request may no longer be valid.
Signature Date
Director’s Decision Approved Denied
Comments:
A P
y e
Slgnatur/g/ L ) \\\\ Date
T~
Waiver of Submittal Requirements Request 06/08 Page 2 of2



Continuation of paper 2 of 2 Page (3)

By being the applicant to restore 110 Mango St. back to where it has always been (commercial)

































































































































































